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itional cholce. votes aTe permitted,
ded, is unconstitutional as in con-
jon 6, of the Constitution,

whereby. first choice, second choice and add
fand are eounted in'a manner therein provi
‘travention of article Y, section 1 and sect

of Tndians to %Ilo.tments, and the United Stafes b fil t':.
zzxclizi ;;;) tiubmlt its interest in the trust estate to {hé ieszf:
e St; court? of the DTnitedStates ; but that it did uot ¢on
. ::e c;:; ts authority to pass upon Federal qtieéﬁons OV
o ,Of Orei} n 4, no court l.zad_ any authority, and that the sﬁa
court of O ;1 gashmthout .JUI‘lSd]..CtiOIl to entertain the c&n":
Y_t;_mh_wéh' VSOR I}:}nlt]::; v, Sm]th, 140 Y-Vis.'ﬁ.‘ag, '123 N. W.-I‘
Dt oo Iéc. 0.) 105 Fed. 957. Tt is impossible tg
Gistinguis v alyton, supra, from this case :
g arther than is necessary here.

John Brown, Jr., 2 oitizen and voter of the ity of Duluth, gave
from the resolution of the city council
v which it de-

stice of contest and appeal
the city of Duluth acting as & canvassing board,
iqpd and certified that W. H. Smallwood was elected judge of the
miinicipzl eourt of that city for the term of four years, cn the ground
het more first choice voies were cast for William T. Windom than
ny other candidate at that clection and that Windom having received
the highest number of first choice votes was clected to that office.
The respondent made answer and prayed that the contest be dis
issed. - The matter was heard before Cant, Dancer and Fesler, Jd.,
who made findings and ordered judgment, Cant dissenting, in favor
From the judgment entercd pursuant to the order for

The £ In fact

. . e facts are that t s

died before the issuance of the trust patent and befdr: ’rlui1 P
e approv

Of th c-'.l]_otlﬂ nt 1K¢] hO]_d, i F 5# ”]3
. H C fGHOWlIlb lL K v a ; l(Hi ) hal
k5] e Z g . K I 3 ax '
probate court (1f Mahl’l amen coun t? had no .urisdictioﬁ t(} de t
CF Crinite

who was entitled to receive f
ive from the it R :
to Henry Hutchinson, United States the land alloted

title and his case fails.
Order affirmed.

Plaintiffl has accordingly made no proof of
o of contestee.
judgment, contestant appesled. Reversed.

Fryberger, Fultan & Spear, for contestant.

L

,3 ) _ -H,H. Phelps, for respondent.
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= N, J=. v. W. H. SMALLWOOD. - Drsrs, C.

é{ N July 30, 1915, - . " At the general munieipal election held in Duluth on the first

E i “Tuesday of April, 1915, the contestes, W. H. Smallwood, was &

Nos. 19,447—(259), “candidate for the office of munieipal judge, and was declared elected
by the city council. The contestant, John Brows, Jr.; is an elector

H
ome Rule Charter — preferential voting,

1. It was the intention of ‘ . ’ S
Laws 1913, ¢, 102
£ : " . s G that the f £ i
gg l‘z':tnllg for which provision was made in the ,Duluth Heire;il'_entlal system
gai; s;oillld apply to the election of the mmiCiPa‘.judgeseof 13:3 Charter of
ac g L

o jud’e oui}l not paesed by a two-thirds vote, legally Pt‘ﬂvi&eg city; alid
ge, end a branch or division of the court :a,ﬁ;i A atli &£315t
’ “the terms of

office and times of electi ] <8 an wise reoulate 10%
on of the ud; 3 i
- - ged d otherwise reg lat. d ‘thﬁ G.Q-i_

of Duluth, entitled to contest the election. On the hearing of the

‘coutest there wexe fndings and judgment for the contestee. The

ceonfestant appeals from the judgment.

* There are two guestions:

{1y Whether the preferential system of voling provided by the
Dututh charter applies to clections of the municipal judge.
Preferential voting — violation of Constitution {2) Whether the preferential sysiem provided by the Duluth char-

2. Th i : - R e
e preferential system of voting provided by the Dufm{h ¢k ' ter 19 COBStltuthﬂa]-
arter,

1. Tt is contended that the municipal judge is a state officer and
ihat for this reason the legislature did not intend kis election by the

I Reported iz 153 N. W. 9
- W. 953,
;_}refor_ential systern. It 1s conceded that the municipal judge is a
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f\*}%te officer in certain semses of the term. State v Fleming i12
=] a5 N T = ) ’
Ahinn. 136, 127 N W, 473, TIn the case cited it was so held where

Ihre 43 an
& s l ge
e w arte Lp {0 [E‘u‘l“hl (2 41l lIlCL‘tIIl:JEIlf, a Inlll}.lC}.pa ud

un 3 : 3 F offi
der the general laws, out of office upon a change to a home rule

ch iel i t !
arter.  The municipal court is a state court within the mezning of

fqo}ns;. ?rt. g, § 1 providing that all inferior courts shall be estah-
ished by the legislature by & two-thirds vote. The state does not

pay ;he mllllicipal judge. ITe is paid by the city of Duluth. The:
1ty furnishes him quarters.  1le is elected by the leleetérs of the city i

Con_st. art. 6, § 9. His jurisdiction is limited, .

%he Duluth Home Rule Charter of 1912 undertock to prrow;ide
13 t -
stant judge and a branch of the court in the territory known as

H¥SI3T

)i
judae. The howme rule charter of :
a 1 of 1900 teok no noti '

ek totic H |
nicinal court. e of the

rl'“:r,¢ AT ~ ol S
| ],]e was a well-founded doubt as to the constitutionelity of
e cnarter G- T1e - . 7 .
e charte: of 1812, insofar as it attempted 'to provide & hraneh
COUrT and ereat i i .i

tnd create the office of assistant Judge, or otherwise legislate

a3 B manicingl a '

0 the municipal court. By chapter 162 p- 107, Laws of 1918, -
e o o e LU= D s 913, -
pproved Marel: 24, 1913, which amended the original muricipdi

court act Of, 1.(:91, provision was made for a municipal judg

special nmnmc-lpaf judge, and an assistant municipal "ndi Ceﬂa
a ],:1-;1115:1} of t‘he court at West Duluth. It was providedJ ‘d:u.;:teJ tml;l
g;euez'ai mfmleipal election, on the first Tunesday in Anril al iy
there shoul—d be elected a successor to the then spéeizﬂ j-uclio';’anfllg:
Ll;?d:zvjecenjm a:l assistant municipal judge, both of wh(?n; shoulac;
Hold odice for four vears. It was provided that the municipal
Judge s.hmﬁd be elected at the general eleetion on the £ oda
in April, 1915 ety

The act of 11 ing, int
L gltlc;;zlic];;;f,Ci(iifnil‘ﬁu;imten@e_d to put the_constitutionaﬁty
, @ IrOVIS N 1

a new judge, beyond doubt. Tt iitenc;:cinff::h; b;:u:lfh -C?ur-t a'I*ld
annual elections, and make the election of the jud;_ree bio ‘1“13} m
;ispond with the biennial election system of the cit}u'. ) Ite?;f e;(;ficg
March 24, 1913, and the general municipal election, to whiclz eit

a
i te:]t Duluth. The municipal court act was a special act. Sp, Laws
» R b ' 3 Y < asWE S
y - s e 530 T provided for a municipal judge and a special
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referred, was on the first Tuesday in April following. We take

“judicial notice that in April, 1913, a special judge and an assistant
‘municipal judge were elected under the preferential system; and

the legiclature, when it enacted the act of Aarch 24, 1913, providing

for their election, knew of the general municipal election to be held
“in the following April under the preferemtial system, and knew

that there was no law, except that provided by the charter, under
which an election conld he had. There was no time for a primary
under the general law prior to the election and no method of putiing
candidates before the people, except by the preferential system

“which the city had provided.

We ate of the opinion that it was the infention of the legislature
that, eommencing with 1913, the three judges for whom provision
was then made should be eleeted at the gencral mumieipal clection
“of Duluth, in the manner provided for elections by the charter, The

election was 2 loeul one, of no particular concern to the rest of the

state, and there was no reason why it sbould not be conduncted by
the local machinery. There was every reason why it shonld intend
to avoid annmnal clections, or a primary for the judges alone, and
" afterwards an election either by a separate ballot or by a ballot
*combined with the prefevential ballot. The fact that the election
Cwas of a judge is, in itself, of no significance. If the preferential
system of voling was constitutional, there is no reason why it should
not be applied to the judges. There is nothing peeuliurly sacred
ahout the method of their election and by chapter 102 the legislature
msnifested no intent that a different method of election showid be
accorded them. If a prefoerential election was good for commission-
ers, it was not necessarily bad for judges. We think the court was
right in holding that the preferential system was infended; and if
constitutional the appareat result of the election i right.

In speaking of the effect of Laws 1913, p. 107, e. 102, we have
not averiocked article 6, & 1, of the Constitution, requiring that all
inferior courts must be cetablished by a two-thirds vote, nor bave
we. neglected to motice that chapter 102 was not enacted by such a
vote. All objection to the lack of such vote Is answered by Dahlsten

v. Anderson, 99 Minn. 340, 109 N. W. 687,
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2. The next question is whether the preferential system of voting,

for whicl provision is made m the Duluth charter, is constitutional.’

The general seheme of the preferential system is this:
Al candidates oo upon the official ballot by petition.

provides for fivst choice, second choice and additional choiee, votes.

If the result of the first choice 1s a majority for a candidate, he is
elected. If a count of the first cholee votes brings no majority, the

second choice votes are added to the first choice votes, and if & can- -
didate then has a majority of the first and second choice votes, he

is eleeted. Tf there is not 2 majority, the first and second choice
votes are added to the additional choice votes, and the candidate hav-
ing & plurality is elected. Each voter may vote as many-additional

choice votes as lie chooses. less the first and second choice votes; that

is, he mavy vote as many additional choice votes as there are candi- |
dates, less two.  In this case, there were four candidates, -¢ach voter:

had two additional votes, or a total of four votes. No voter can
vote more than one vote for any one candidate. He is not required
to vole a second choice or additicnal choices. The following is the
official ballot used at the election: '

MUNICIPAT. BALLOT.

General Municipal Blection, City of Duluth, Apzil 6th, 1915,

IXSTRUCTIONS.

To vote for any person mark a {x) in the square in the appropriate column -

aecording to yeur choice at the right of the name voted for.
Vate vour tirst choiee in the first calummn,

Vote your second choice in the second eolumn.

Vote for all other candidales which you wish to support in the third column.

Vate 2 fivst chofess for Commissioners or ballot will be void as to Commis-
sionars,

Dun't vote more than one choice for any candidate as only one ehoice will .

count for any candidate.

Any distinguishing mark makes the ballog void.

11 vou wrongly mark, tear or deface this ballot return it and obtain suother
from the election officers.

The ballot .

BROWN V. EMATLWOOD

FUOR COMMISSIONERS.

Vote two (2) first choivces or Lullet will
be void as to Commissioners,

First

Chioiee,

Seeond
Chaoice.

Addilional
Choiees,

William L. Bermard

Chris E. Lewis ....
James A. Farrell .
W. A. Hicken .....

R. K. MeFarlane ... ... ... ... ... ..

Roderick Murchison
Jas, L. Normén ...

- Bernard- Silberstein

ity of first and second choice votes.

FOR JUDGE OF MUNICIPAL COURT, |

Vote for one ouly on first choice,
Vote Lor one only on sccond ¢holee

Second
Choive.

Itiret Additional |‘

AL B Lowisell oLl
John H. Norton ..o ...

il

The followiny talmiation shows the resalt of the election of mn-
nicipal judoe

First Second st & 2nd Addl Ist, 2nd &
Cligiee, Chelce. Chotee, Chaoive, Add'] Cliotee.
Touwisell” .. ..., .. 0463 T34 1.724 4032 2128
Norton ... .__. 3117 1.501 4.018 167 5,085
sumallwecd ... 8545 .31 234 15,381
Windom .. ...... 604 5,012 54 5,066
Polals © 0oL HRIRE 17,0497 st (5 5

There was ne majority of first chioles vorea,  Tlere was no mwjor-
There was of eonrse a plural-
ity of first choice, second choice, and additional choice, voloes.

The Constitution provides as follows:

“Livery male person of the age of twenty-one yeurs or upwards

% % ghall be entitled to vote at such election for all

officers that now are or hereafter may be, elective by the people”
Const, art: 7, § L
- 130 ML—32.

Clinives. "o
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There ig this further provision:

“All elections shall he by ballot, except for such town oﬁcers as’
 Const. art. 7, § 6.

mzy be directed by law to be otherwise chosen,”

When the Constitution was framedt and s used in it, the word
“vote” meant a choice for a candidate by one ‘constituticnally qual-
ifled to exercizse 2 choice. Since then it has meant nothing else. It
was never meant that the ballot of one elector, cast for one candidate,
conld Le of greater or less effect than the ballot of another elector cast
for another candidate. Tt was to be of the same effect. Tt was never
thought that with four candidates one elector could vote for the can-
didate of his choice, and another elector conld vote for three candi-
dates against him, \ The preferential system directly diminishes the
vight of an elector 1o give an effective vote for the candidate of his
choice. If he votes for him once, his power to help him is exhausted.

If he vates for other candidates he may harm his choice, but cannot -

help him.  Another elector may vote far three candidates appesed to
liint Thenarhematical possibilitics of the application of the gystem
to different situations are infinite. g -
Naturally enoveh we have Title direct authority upon the eon-
stitationality of this method of veting. TIn some states cumulative
or restrictive voting iz allowed by the Constitution. When the Tzroting
1g eumulative, and there are sufficient candidates, the voter votes for
as manv cand
votes for one candidate, or otherwise distributes them., TInder the
restrictive system he is permiited to vote for onlv a portion of the
candidates to be elected, for instance, for two when there are four
offices to be filled.  Cases under these systems are of seme present
vaive. In Illinois the Constitution provides for cumulative voting.
Const. art. 4, § 7. This is a right which the legislature may not. in-
terfore with under the Illinois Constitution, and the voter has the
constitutional right to cumnlate his votes, Rouse v. Thompson, 228
Tl 522, 81 N. E. 1109; People v. Deneen, 247 T1l. 289, 93 N. E.
437. Attempts have been made to provide for cumulative voting b-y'
legislation without direct constitutional authority. An aeeount of
one such attempt is given in Maynard v, Board of Canvassers, 84
Mich, 228, 47 N. W, 756, 11 L.R.A. 332, Tt was held unconstitu-
tional

The court :ald.

idates as there are offices to be filled, or votes all his
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“The Constitution is the outgrowth of a desire cf the people for

& representative form of government. The foundation of such a

‘system of government is, and always has been, unless the people have

otherwise signified by their constitution, that every elector entitled
to cast his ballot stands npon a complete political equality with every
other elector, and that the majority or plurality of votes cast for any
person or measure must prevail ¥ F ¥ Tt is the constitutional
right of every elector, in voting for any person to represent him in
the legislature, to express his will by his ballot: and such vote shall
be of as much influence or weight in the result, as to any candidate
voted for, as the ballot and vote of any other clector. ; The Con-
stitution does not contemplate, but by implication forbids, any elector
to cast more than ome vote for any candidate for any office. . The
prohibition is implied from the systew of representative government
provided for in that instrument. * % % Giving to the lnguage
of the Constitution its ordinary signification, it declares the principle
that each clector is entitled to express his choice for Representative,
as well ag all other officers, whicli is by Dhis vote, and the muanner of
expressing euch choice is by ballot. When he has esprossed his
preference in this manner, he las exhnusted his privilege; and 1t is
not in the power of the legislature to give to his preference or
choiee, without confiicting with these provisions of the Constitu-

£ ey

“on, mere than a single expression of opinion or choice.
In State v. Thompson, 21 N. D. 443, 137 N. W. 230, there was in-

volved the cumulative voting for commissioners under a commission

form of city government. There was language in the statute easily
susceptible of the construction that eumulative voting wag intended.
The court, with effort, held that the statute did not contemplate
cumulativé voting, AMr. Justice Fisk dissented, helding that cu-
mulative voting was intended, and that the statute was unconstitn-
tional, adopting the views of the Maynard case, supra. Mr. Justice
Spalding, while concurring in the opinion, held that, if the statute
prouded for cwmilative voting, it was unconstitutional In the
course of his opinicn he said:

“Qui system of government is hased upen the doctrine that the

XS
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majority rules. This does not mean a majority of marks, but a

majority of persons possessing the necessary qualifications, and {he-

number of such persons is ascertained by the means of an election.”
In the case at bar it may be noted that the mumber of persons who
voted were 12,318, and the numkber of cross marks considered on the

plurality election were 18,860, It was not & voting of man against

man.

In State v. Constantine, 42 Oh. St. 437, 51 Am. Rep. 833, the
statute under eonsideration aunthorized the election of four members
of the police board, but denied to an elector the right to vote for more
than two members. This was held unconstitutional. The court
said:

“No such thing as ‘minority representation’ or ‘cumulative voting’
was known in the policy of this state at the time of the adoption of

this Constituticn in 1851. The right of each elector to vote for a
candidate for each cffice to bhe filled at an election had never been - |

doubted. No effort was made by the framers of the Constitution
to modify this right, and we think it was intended to continue and
guarantee such right by the provision that cach elector ‘shall be en-
titled to vote at all elections.’ ” '

In Opinion to the House of Representatives, 21 R. 1. 579, 41
Atl, 1009, a like opinion was given by the justices. The same hold-
ing was made in McArdle v. Jersey City, 66 N. J. Law, 590, 45 Atl,
1013, 88 Am. St. 496, and Bowden v. Bedell, 68 N. J, Law, 451,
33 Atl 198,

Attention is called to some cases involving primary elections where
departures from what seemed to be mandates of the Constitution
nave been upbeld. Usunally it will be found that the courts upheld
them upon the ground that primary elections are not elections within
the Constitution. This is likely true of Adams v. Lansdon, 18
Idaho, 488, 110 Pac. 280; and is certainly true of State v. Nichols,
50 Wash. 508, 97 Pac. 728; upon which the Idaho case seems to
rest. In referring to these two and cther cases, the supreme court of
Tennessee, in Ledgerwood v, Pitts, 122 Tenn. 570, 595, 125 S. W.
1036, said that the decisions in such cases were rested upon the prop-
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osition “that such primaries are nct in reality elections, but mere-

ly nominating devices.”

Our own court has made a distinetion between provisions which
might not be fatal in primary statutes, which would be fatal in elee-
tion statutes. in State v. Johmsom, 87 Minn. 221, 61 N. W. 604,
840, Mr. Justice Lewis, In referring to a primary election, said:

“If the election of candidates to the position of nominees is an
election within the meaning of article 7 of the Constitution, then
the primary law, as sbove construed, 1s unconstitutional. T§ wonld,
in certain cases, deprive the wvoter of his privilege to exercise the
elective franchise.”

And in State v, Erickson, 119 Minp. 152, 137 N, ‘W, 385, Chief
Justice Start said that “statutory regulations applicable only to a
primary election, which might be repugnant to the Constitution if

~extended to elections, are not necessarily invalid.”

The quotations made from the different cases are not chance ex-

pressions.  They are indicative of the idea, which permeates ail

legal thought, that when a voter votes for the candidate of his choice,
his vote must be counted one, and it cannol be defented or its ellect
Tessered, except by the vote of another elector veting for ome. A
qualified voter has the constitutional right to record one vote for
the candidate of his choice, and have it counted cne. This right is
not infringed by giving the same right to another qualified voter
opposed to him. It is infringed if such other voter is permitted to
vote for three opposing ecandidates.

We know of but two cases involving the preferential system. One
is State v, Portland, 65 Ore. 273, 133 Pac. 62, The Constitution
of Oregon distinetly authorizes such system and it is of course valid.
Tke other is Orpen v. Watson (N. d.) 93 Atl. 8353. The court
there reached a conclusion directly opposed to cur views. We have
given it full consideration. Tt does not aceord with our views, and
we do not follow it

Men of serious purpose have given thought to the preferential and
other systems of voting, and are of the opinion that the prevailing
system of voting by ballot is not effective. Some of the various
systems are referred to in the Maynard case, supra, McCrary,
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Elections. note pp. 1581425 Sixty-thivd Cong. Sen. Doe. 142, 359;
?md the HWlhraries are replete with contemporancons literature treat-
ing of the subject. We have no quarrel with them. Our concern
Is with the consututionalitsy of the act before us and not with the
goadness of other svstems or with defects in our own.

We are making no narvow construction of the Constitution. In
Elwell v Comstock, 99 Minn, 261, 109 N, W, 113, 688, 7 L.R.A.
(NS0 6219 Ann Cas. 270, the constitntionalits of @ statute au-
thorizing voting Ly machine instead of by ballot was upheld. Mr.
Justice Brown, the prezent Chief Justice, said:

“Constitutions are not made for existing conditions onlv, nor in
the view that the state of society will mot advance or imphi‘;wc, bk
for future emergencies and conditions, and their terms and p’rovi—
sions are constantly espanded and enlarged by construction fo meet
the advancing and improving affairs of men.”

There the pnrpose wee to use a machine which answered all the
purposes of the Copstitution~—secreey and a enrreet count, 1t was
another method of reaching a correct vesult. Here the purpose is

womlopt o ditferent plan of veting, necessarily affecting what we
think to be the clearly granted constitutional rights of the citizen.
If the preferential system is adopted, it must be after a constitu-
ticnal sanction bv the people.

Lt is faiv to say that the question of the constitutionality of the
preferential vote was not suggested to the (rial judges; and their at-
tention was asked only to the point first made. J

Judgnient reversed.

TTarraar, J. (dissenting in part),

I dissent from the second proposition stated in the opinion.

The constitutional question is, does this svstem of preferential
voting violate the comstitutional guaranty of a right “to vote’” at an
election “for all officers * * * elective by the people?” Consi.
art. 7, § 1. The question s a new one in this state. Tt was not
considered in Farrell v. Hicken, 123 Minn. 407, 147 N. W. 815.

This charter was drafted by a commission appointed pursuant
to the provisious of the Constitntion and statutes of the state, and
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was adopted by the people of Duluth, It is Tegisiation and as legis-
lation it iz to be enforced unless its unconstitutionuality appears he-
yond a reasonable doubt. Curryer v. Merrill, 25 Minn. 1, 33 Am.
Rep. 451; Lommen v. Minneapolis Gaslight Co. 63 Alinn. 106, 203,
A8 N. W. 53, 53 LIA. 437, 60 Am. St. 450. The membership
of the eommission embraced lawsers of recognized ability. This
court has entertained three cleetion contests prior to this vue, all of
them arising out of the first clection under this charter, Farrell v.
Hicken, 125 AMinn., 407, 147 N, W, 815; MceTEwen v. Prince, 125
3Minn. 417, 147 N. W, 275 Silberstein v. Prince, 127 Minn. 431,
148 . W, 653, All were conducted with ability,  In one ense
McFEwen and Prince, and in another Silberstein and Prince, con-
tended for the office of mayor. In both eases DPrivee was solemuly
declared clected. None cof these men had a majority or cven a
plurality of first choice votes. If the majority opinicn in this case
ie right none of them had 2 semblance of a right to the office. They
were all “fighting windmills”  In the JMeFwen case unother eandi-
date, Fav, with the highest number of first ehoice votes, presented
in the trial court the claims sustained by the majority opinion in this
cage. The decision was against the contention, and [Pay timidly
submitted and did not follow the other contestants to this court.
In Farrell v. Hicken, too, this contention was presented in the
trial court. Here also if sustained its application would have been
decisive aguinst the contestee. 1t was not sustained in the trial counrt
and it was abandoned by the able counsel for contestant on appeai
to this court. In this case I have looked in vain through the record
as made in the trial court for any suggestion that there was any
constitutional question in the case. Of course no one of these facts,
nor all of them together, are decisive of the constitutionality of this
legislation, but this train of cireumstances, of nisi prius decisions de-
liberately acquiesced in, and of pesitions deliberately taken by able
lawyers, should cause this court to exercise much caution before
holding that these positions all voluntarily abandoned were safe
bevond 5 reasonable doubt. No veoter of Duluth has ever complained
of‘ restriction of his right to vote or of any advantage, real or sup-
posed, of any other voter. The only complaint has come from those
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who claim the right to be voted for in s particular way. This is
not decisive, but it is significant.  Neither is there anything de-
cigive in the fact that if this decision is right Duluth has, all the

umc since this charfer went into effect, lived ite municipal existence

under a de facto mavor, and, for part of the time at least, under de
facts councilmen, Yet these conditions, generally aequiesced in for
mow? than two vears, are entitled to some thounht in coming to 4
conchision upen the erneial question in the case, the mmlltn‘rmnalm
of this election law,
. Many reazons might be given why this Ieg‘i%latiou should not have
cen passed by th ith 4 {sdom l
e paseed b e people of Duluth. With its wisdom we are pot
oncerned. The onlsy question iz whether this commmnity Lad the
constitiilonal right to adept this plan of eleetion. The anthiorities
i3 -
elsewliere are few, but they are in favor of the coustitutionality of
this law.
Orpen v, Watzn S a3 £55, is 3
\ i atzen, (N, T, Sup.) 93 - 853, 1s direetly in peint.
Adams v, Lansdon, 18 Tdaho, S‘J O PLW 280 p1'ﬂ:e‘7:[ed a
N 1o mlifyrae: o -+ 3 B o ‘
fimiar sifuation, except that the case iny O]i ed a primary eloction
Had the courr been of the opinion that the provisions of the Con

a1t

_ 'JIJ.f'Jll 6f that state as to electionz do not apply to primary elec-
tong, 1omight have disposed of the case on that gronced. It dlti
nos o go, Perhaps it entertained the same opinion as some othe
courts {Spier v, Baker, 120 Cal. 870, 52 Pac 639 41 L. & 186 .
The Peaple . Eleulon Commrs. 221 TI1. 9, 77 N, E. 321, * A_n"
Cas, 562), that the constitutional Provisions as to elee’mons do ap-
pl}' .tG pr.m.zarv elections. At any rate it so freated the case, Tlfe
vourt recited the contention mude that the sccond choice feature was
violative of the provision of the Constifution which forbide any

oty il
power, eivil or military, to “interfere-with or rrevent the free and -

law ui exereize of the 11<‘fht of suflrage” in that it would ““inter-
fere with or prevent the free and lawful exercise of the right erf
such voter.”  And ir holds that the enactment of the second chmz
feature was “a rcasonable exercise of the power of the ]e@zqiatmee
to make regulations in regard to the conduet of elestiong and th
exercise of the right of sufirage, and that it did not unreasonably znff
terfere with the freedom of the clectar I exercising Lhﬂt right,
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State v. Nichels, 30 Wash. 508, 527, 528, 97 Pac. 728, 7373, also
involved a primary election. In one part of the opinion it is said
ihat the constitutional provision as to qualification of voters does
ot apply to primary elections, but in discussing the second cholce
provisions of the statute no such distinetion is drawn, The court,
pages 327, 528, sava:

“The principal argument against the second choice provision s
that it interferes with the freedom of election guaranteed by the Con-
stitution and compels the elector to vote for a persen other than the
candidate of his choice. This confentiou is nuntenable, The cleclor
has the nunost freedom of choice in casting his first choice ballot,
though his cholee will not avail him unless at least forty per centum
of his party agree with him. Tt was entirely competent for the leg-
islature to provide that a eandidate receiving less than forty per cen-
tum of his party vote should not be deemed its nominee, and with
such a provision in the law it was incawbent on the leeislature to
nrovide some other method of nomination "\r]mnewr a candidate failed
to receive the required vote at the primary.’

Statutery provisions giving veters the option fo cumulate their
votes upon less than the whole nmmber of candidates to be elected
have been held valid under constitutional provisions similar to our
own. People v. Nelson, 133 Il 565, 506, 27 N. L. 217. This
caze distinguishes cases like State v. Coustantine, 42 Ol St 437,
51 Am. Rep. 8§33, decided under a statute denying the right to
vote for as many candidates as there ave persons to be elected. The
Illinois Comstitution permits cumulative voting for legislative offi-
cors, hut there is not in the Constitution of Illinois any provision
authorizing cumulative voting in elections of the kind considered in
the case cited. The Pennsylvania court sustained a statute limiting
the right to vote for six candidates where seven were to be clected,

declined to follow State v. Constantine. The same question
In ong cage it was said,

People v. I{enney,

and
was raised under a statute in New York.
the guestion is “a very grave and interesting one.”
96 N, Y. 204, and in another case it was said to be a guestion “about
which tbere is room for difference and debate.”
9L N. Y. 610, We need not go so far as the Illinols and Penusyk

People v. Crissey,
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vania courts have gone, For purposes of this case it mav b
ceded that no voter can give more than one vote for any y dEE ate,
The legislation hefore us does not do this.  nticate
The guaranty of the Constitution of this state thai eve 1
blersclan afltzzen of the United States “shall be entitled to votZ’}’r ;ie
ttahectl'on for. aH oﬁﬁee‘:rs ®o elective by the people,” had';
- t‘1‘me of its adoption only one meaning. At the time;the C
stitutlon was adopted there was restricted suffrage in‘;nan t o
In some there were racial disqualifications, and in gthers 10 . E o
ed.ucatlonal qualifications. My opinion is that the fraileferhydal?d
mind only the matter of defining what persons should be exft'tfd o
z‘loete. 'I':gihc de.baters in both constitutional conventions ma]lseethti{s,
lear. ey intended to guarantee to th in tl
Constitution the right to vote, and the sanfe Pr?rrrif:‘:nio }ii;;trlee e
Qtl1er elecior. Methods of voting never enter:d their mi a; o
thcﬁ}' never supposed they were prohibiting any ﬁethod olfrL i‘}’ a'nd
vi'hm]lz ild not deny equality of right among voters, The pre;;:z:il{o}z
should be so construed as to give effect to their m: ose. W
the Duluth charter does do, it does not infri e o Fatever
vote. livery citizen has the same right as eveiil%e;h(e)? c?;e e
'thought running through all the decisions is that the ri LhZ:n( e
1s a political privilege which the legislature mav ‘re ng‘ io s
extent not prohibited by the state or Federal Consttitutifn aE?W‘O her
s?mh regulation be reasonable or unreasonable is for th . d ﬂet"ne?
ﬂ?fl of the Legislature, and not for the courts, so lonrr. ae‘ eJ(-G]‘:fmrmﬂ_
lat-lon does not become destruction.” Oommoxi Ooun:il ZS;{C kl:egu“
3[1‘011. 032, 46 N. W. 051, 10 .R. A, 171, Assaid b Eik T 8'2
Winston v. Moore, 944 Pa. St. 447: - i
-“I_n a general way it may be sald that elections are free and -
within the meaning of the Constitution when they arve - a%l' o
open to all qualified clectors alike; when every voter Implfrh R,
right ag'any other voter; when each voter under the lasy h(aS* 1;16 cieht
to cast his ballot and have it honestly counted; when the j." 0'1 eln'ght
of the right to exercise the franehiseL does not :ien\" the; f ebg'amc'm
self, or make it so difiicult as fo amount to & denial: an?isﬁzie ;11;
. . . ’ t
;ci)rn:“i.itutmnal right of the qualified clector is subverted or denied

. same resulf by permifting an expr
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Under cur system of government, where every voter has a right
to run for office, and whers the number of candidates 1s often large,
o to setile the right to office by a single

it is not praeticable or Wwis
e g certificate of clection to

ballot of first choice votes and to giv
the eandidate receiving the highest number of first cholce votes.
Ever the highest may sometimes receive but a small fraction of the
total vote. The common method of elimination is now by means of a
election. The people of Duluth proposed to dispense with
primary election and to accomplish the
ession of second and additional

primary
the machinery of an extra

choice votes all at once. Withont regard to the morits of their plan,
it appears to me that the plan was within their constitutional pewer
to adopt. No voter has a constitutional right to say that his candi-
Jate shall be declared elected without a majority of first cholee votes,
and, if such candidate receives less, the voter who supports him has

right to say that the election shall be void and no

1o constituticnal
pinion

further expression of the electorate shall be reccived. Inmy o
the voters of Duluth did not, by the adoption of their charter, in-

fringe upon their “own” right “to vote.”
On August 27, 1915, the following opinion was filed:

Per CuRIAM,
The contestee petitions for a rehearing. The city of Duluth.

though not & party, asks for a rehearing, to the end, we take it, that
it may appear as a friend of the court and file & brief or make an
argument if a rehearing is granted. We treat ifs petition as one
proper to be cousidered.

Tt is not suggested that there has been a failure to bring any fact
to the attention of the court; nor that there are other pertinent au-
thorities which might be eited ; nor that arguments which might have
been made were omitted; nor that anything new bearing upon the
case is at hand. Indeed, the claim is that the court went wrong upon
a plain proposition involving no diffieulty; or, to put it in the lan-
guage of one of the petitions, “If one will put the proposition up
to good lawyers, * ¥ * who have examined jnto the question,
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five out Ix wi ' O
e it of\ six will say that the statute does not violate the onsti
1t ” Y W -
on. llth the viewpoint of the petitioners in mind, we have re
sxamined :
o tfe one question here impaortant, viz., the constitutionality
r ‘
¢ preferential system of voting used in the electi y
municipal judge. on ot the
In reaching w
. i i our fdecmon ¢ proceeded studiously and with de
atlon, and conformably ta th rt -
e settled poliev of thi
1 1§ court in
favor of ]
a liberal eonstruction of the Constitution, Tt is gerious t
decls tec ) i
i [are & piece of legislation unconstituntional. Tt is a matter f
deliberate consideration wh ‘ ‘ o
om 1t 18 ~(1mu~]v 2380 i
asserfed that a pie
- ce of
;'\ cizlation impairs the constitutiona) i ehr of suffrage of apct
¢ reacied th i “1118 14t ‘ o
! ¢ }L hed the conclusion that a svstem of voting, giving the voter
0 1ron
hl L] t to vote for the candldﬂte oi bis first choice, and acainst the
first cholee of anecther voter 1t v nlatio
ann cand. in additi g i i
o e o Eanther woter, | addition, by a manipulation of
e ] adiironat chiviee votes, vote for different candidates all
awzinst the first choic - s
]‘. i U the first choice of such other voter to a number of time
= ) e LM 2]
mnited only by the number of cendidates, was contrary to the 3
73 L TATY e 111~

:eult orjthe Constitution: and that it was none the less 50 herause
1: 1 m.um-" FOIT Wit periitted o engace in g like 1::;11111‘1111%110;1 f
second and additionel chajce vores,  Our further (awmi;m*w:nr : (

firms ws i our view.  The decision iz sound; and we u;L““‘]JEO“—
311 Teding the rizht of the citizen to cast o wt(\ for the candidat Hai
e (~lm_1uf‘ unimpaired by seeond or additional ehoice \“ P .
e Pvotes cast by

Since nothing hag been overlooked and there is nothing ne

be presented and upon a re-exemination we are confident f“ I:O
correctness of our decizion, a rehearing should nat be grant lo t\‘e
respect the opinions of others. those who framed the cch iLG‘: - od
those wha have tho onght upen it, but cur own Jud 011lent‘r.el o
after mm‘i labor and deliber ation, and with the aid of thltic-hed
ments able counsel, must detelmme the decision aa i]j G:Igut
Cases: and the faet, evident when the opinion was written, and 10‘ ]?I
prominently plain in both petitions, that the decision is unz n]&te
had no consideration when the decision was reached and P‘OP‘-‘_ ar}'
none upon the petitions for a rehearing. e

Perhaps all has been said that uced be; but it is claimed that cop-

n
]
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fusion has come because of the decision, and, if so, we should help
in its eliminaiion so far as we properly can; and it is proper enough
fo remark upon some of tlhe grounds urged for a rehearing for they
are properly before us.

The petition says:

“Necessarily untold litigation will arise over salaries of officers,
fitle to oﬁiee and the effect of official acts. Claims are already made
by different parties for the same salary and the city knows not w ha to
As to the status of the city government, and the
s opinions among lawyers even are

The credit
* ¥

make pdyment to.
powors and rights of ts officials
almost as divergent as the number of fawyers at the har.
of the city is liable to be seriously affected by this decisjon,
The result iz that bankers are already expressing the fear that the
obligations of the city created since the adoption of the present char-
ter are invalid.”

Tt is further suggested that certificates of indebtedness isguied by
the city and assessments for public improvements w ill be affceted.
It is suggested thai ene or morc connissioners, helding under the
1918 clection, are without title nnder the late decision; that the
aots of the commissioners may be held invalid; that the nght to
hold office may still be invelved in jndicial investioation; and that
the city may be invelved in litigation for salavies of offeers claim-
ing to have heen elected though they never entered office.

We nssume that these suggestions are seriously made. They are
The decision does not invite, nor requive, nor per-
The credit of the eity is not
1913 election

casily answered,
mit, the city to disavow its obligations.
affected.  The time for contest of the results of the 1
has gone. 1t is hard fo imagine a case where a court w onld pive oue
searching office a remedy Ly quo warranto. The acts of the com-
missioners holding and excreising office are vaulid. Tublic tmprove
ssessiments for them are in mo wise affected.  The

ments or ass
government of the city 1s not goue. Tts commizsion form of govern-
The com-

ment is still with it. No calcumtv Lias befallen the eity.
missioners holding office under the 1913 election are just as truly

commissioners as if they had been elected nuder another system {)f
There may be litigation.

" voting. There ig no reason Jor confusion.
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Anyone may commence a lawsuit. But all these grounds suggested
in support of the petitions for a rehearing are without merit and
tend only to suggest a fanciful basis for fruitless litigation.
Complaint is made that the opinion fails to advise the ity of the
various complications which:tmay arise in the future. We do not
see them. We do not know that there will be any or why there
should be. The only question brought to us was whether the con-
testee was elected municipal judge and it drosec upon a contest in-
stituted by an elector and not by 2 candidate for the office. - We can
decide no questions not involved in the broad question stated., The
appeal was from the judgment adjudging the contestee elected. The
judgment was reversed. The law fixes the effect of a reversal,
Petitions for rehearing denied.

WILLIAM POTTER and Others v. B, A. ENGLER and
Another.?

August 6, 1915,
KNos. 18,248 (162},

Injunction — defect of parties. -

1. Plaintiffs seek to enjoin defendants from removing standing timber,
sold fo defendant by the United States, from certain lands the title to
which is in the United States. Held, that this action, involving the valid-
ity of an existing contract befween the United States and defendant, cannot
be maintained unless the United States becomes a party thereto.

Discretion of trial court-——reveyszl on appeal.

2. The allowance or refusal of a temporary injunction lies largely in
the diseretion of the trial court, and, unless that discretion is abused, the
action of the trial court will be sustained. The trial court is Zeld not ta
have abused its discretion in refusing to grant & temporary injunetionm.

1 Reported in 153 N. W. 1988,

Note~—As to right to 'inj-zmctioa a,gain'st trespase to cut timber see notes in
22 LR.A. 233, 43 LR A (N.8.) 262

POTTEER Y. E2

Action in the distriet court for Xo
of the Chippewa tribe of Indians to e
or remaving any merchantable white
from the premises deseribed in the co
among other matters, that the officers
fendant’s bid for the timber and ths
price for it; that defendants enfered iz
ment for the remeoval of the timber, &
relying upon the contract erccted a mi
purpose of sawing the timber; and fw
had been executed to the knowledge of
years, that no action or proceeding was

made to defendants of any illegality,

fendants tc go forward and spend m
tract were guilty of laches and were es
the contract. An order fo show cause
junetion should not issue to restrain de
of the action, was discharged and the
was dissolved, MeClenghan, J, IFrom
der to show cause and dissolving the
plaintiffs appealed. Affirmed.

George B. Bdgerton, Harris Eichar
for apypellants.

Fryberger, Fulton & Spear, for reg)

Scmarner, J.

Plzintifls, who are Chippewa Indi:
fusing a temporary injunciion to pre
and removing timber from Indian I
The legal title to the lands is in the U
timher was sold fo defendant E. A T
certain acts of Clongress by the Unite
Indians. The proceeds of such sales a
keid by the United States as trustee fo

Bids were advertised for and at t
Engler appeared to be the highest bic



